TORTS AND THE SAFE SYSTEM

COMMUNICATING THE SAFE SYSTEM APPROACH IN THE 215T CENTURY

John Milton, PhD, PE, RSP2IB, PTOE
Director of Transportation Safety, State Safety Engineer
Washington State Department of Transportation




FHWA Safe System Approach
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FUNDAMENTAL CHANGE IN
HOW AGENCIES MAKE

DECISION RELATE TO SAFETY

When we focus on the principles and elements

of the Safe System how we view safety changes.
This translates into changes in manuals,

guidance and decision-making practices.
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WHY DIFFERENT WORDING FROM FHWA!

To be positive and actionable

The words used are statements without
context

That may work, but it can also be used as an all-
inclusive statement

If used, consider how these words are defined
based on specific jurisdictional perspectives and
needs (consult counsel)
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WHAT CONSTITUTES A LEGAL LIABILITY?

® You have a duty to maintain a reasonably safe highway for ordinary
travel

m A duty to correct exists when you knew or should have known have
about a condition, and you failed in the duty to correct in a
reasonable time

= Damages were caused to the plaintiff as a result of the breach of duty

® The condition was a proximate cause to the injury



WHAT IS
SAFETY?
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WHO DECIDES
WHAT IS SAFE!?




DON'T WE
INCREASE TORT

LIABILITY WITH
THE SAFE SYSTEM?




FEDERAL SAFETY APPROACH HAS EVOLVED

Pre-Interstate and

Age of the Highway Safety Act

Early Safety Efforts

1915-1940 1965-1993

1941 1964

Interstate Highway and
Emergency Safety Profession

Legend
1
Federal Initiatives

WSDOT Initiatives
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STATES HAVE EVOLVED WITH THE FEDERAL EVOLUTION

2001-2010 2010-Present
Target Zero, 4E’s, State
Strategic Highway Sustainable Safety and the 5Es

Safety Plans

3R Resurfacing, Restoration, & Rehabilitation Age of the Highway Safety Manual, SSA
1979-2010 ' 2010-Present
1980s-early 1990s early 1990 - 2015 2013 - Present
3R Compa.'nlon Safet.y Design Matrix ADDroach Performance Based Desizn
Projects = i

2012 - Present
Human Factors

2015 - Present
Safe System

Legend
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EXECUTIVE POLICY - OPERATIONAL POLICIES

D

Washington State Secretary’s Executive Order
Department of Transportation Number: E 1085.01

DRAFT UPDATE 552023 [ener wihen signad]
Roger Millar, FE, FASCE, FAICP Date

Secretary of Transportation

Road Safety — Advancing the Safe System Approach for All Users
. Introduction

A. Purpose

This Secretary's Executive Order directs emplovess to implement policies and
proceduras that advance the Safe System Approach to road safety. The purpose of this
arder iz to achieve the goals of the Washington State Strategic Highway Safery Plan,
knowm as Targer Fero, and the Washington State Department of Transporiation
(WEDOT) Higlway Safety Improvement Program Implementation Plan, titled Gerring
to Zeva.
This policy provides for a sustzinable approach to highway safety for all readway users
though planning, programming, scoping, design, and operations using scientifically
sound safety management practices.
Through the Sxfe System Approach, WEDOT intends to svstematically reduce fatal and
serigus imjury crash potential statewide. This approach provides for explicit
conzideration of all road users in the planning, design, construction, operation, and
maintenance of transportation facilities. It directly addresses the disproportionats
effects of past transpaortation projects on specific neizhbarhoods and locations.
It astablishas 2 principls that road users are considered equitably in desizn and
operational decision making within the given roadway content. It coordinates with
TWEDOT Executive Order (EQ) 1090 ddvanc ing Practical Selurions and EO 1119
Anti-Racizm Policy and Diversity, Equity, and Inclwsion Plawmimg.
Supersession
This Secretary’s Executive Order supersedes and replaces the prior version with the
title Sustainable Highway Safeqr Program, dated February 11, 2013, All references 1o
the supsrsaded E 10835.00 now reference E 1085.01.
What Has Changed
This revision modifies the language in each section of thi= document, incloding the
following changes:

= Itrearganizes Ssction I to separate the purpose fom the backsround information

to understand the contaxt of the policy.
= Itrenzmas the Sustzinable Safety approach as the Safe System Approach.
» Itaddreszes disproportionzte crash outcomes for specific modes and locations.
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Washington State
W/# Department of Transportation

Design Manual

M22.0121

September 2022

Division 1~ General Information
Division 2 - Hearings, Environmental, and Permits
Division 3~ Project Documentation

Division 4~ Surveying

Division 5 — Right of Way and Access Control
Division &~ Soils and Paving

Division 7 - Structures

Division 8 - Hydraulies

Division 9~ Readside Development.

Division 10— Traffe Safety Elements

Division 11 - Practical Design

Division 12 - Geometrics

Division 13 - Intersections and Interchanges
Division 14 = HOV and Transit

Division 15 - Pedestrian and Bicycle Facilities
Division 16 - Roadside Safety Elements

Division 17 - Roadside Faciities

Engineering and Reglonal Operations
Development Division, Design Office

A
Washington State
'7’ Department of Transportation

Safety Analysis Guide

April 2020

-
‘Washil State
'7’ n-;am'&ﬁ of Transportation

wimesooeol  Traffic Manual

Traffic Operations D]
Development Divisig) M 51-02.10

May 2021

i ing and Regional O
Traffic Operations




CONSIDERING TRADEOFFS BETWEEN TRADITIONAL AND

THE SAFE SYSTEM APPROACH

Traditional

Standards - nominal
Congestion Reduction

Multilane, multileg intersections to reduce total vehicle
crashes

Unprotected left turns, free right turns to reduce congest,
increase free flow speeds

Signal Warrants, volume based, considerations for crashes
and other road users

85% speed, pace car, design speed

Wide lanes, emergency parking for vehicles, reduced
turbulence

Roadside design to reduce fatal and serious crashes

Safe System

Continuum - substantive
Mobility, but not at the expense of safety

Roundabout to reduce fatal and serious crashes for all
road users,

Increased exposure, conflicts, speeds and crash potential
for walking and biking, leading pedestrian intervals

Roundabout first policy, change in intersection control
evaluation, compact roundabouts

KE = (2)MV?Z, Injury Minimization, Target Speeds

Time to cross, self enforcing roads, walking and biking
separation

Roadside design to reduce fatal and serious crash
potential



IMPLEMENTING THE SAFE SYSTEM EFFECTIVELY

The Safe System will take time
to achieve; it is important to
have a means to prioritize
projects and strategies for
reducing crash potential and
very importantly how to
communicate your processes.

Address the use of opinions
versus factual approaches in
planning, programming, design,
maintenance, operations.

In documentation, outline how
context, modal mix, and road
user design is considered in
tradeoff analysis. For instance,
walking and biking changes may
influence geometric design
differently than in the past

Larger updates provide
opportunities to address vague
and opinion-based guidelines,
criteria and standards.

Provide a process for decision
making, documentation and how
it can be done to reduce liability

and erroneous conclusions

Risk Managers and Legal Experts
are available to assist with
wording in both cases.




THE SAFE SYSTEM APPROACH NEED NOT INCREASE RISK

JULY 2020

NATIOMNAL
COOPERATIVE
HIGHWAY
RESEARCH
PROGRAM

LEGAL RESEARCH DIGEST

Guidelines for Drafting Liability Neutral Transportation

Engineering Documents and Communications Strategies

This digest was prepared under NCHRP Project 20-06, "Legal Problems Arising Out of Highway
Programs,” for which the Transportation Research Board (TRB) is the agency coordinating the research.
Under Topic 24-03, Terri Parker, Parker Corporate Enterprises, Nixa, MO, prepared this digest. The
opinions and conclusions expressed or implied in this digest are those of the researchers who performed
the research and are not necessarily those of the Transportation Research Board; the National Academies
of Sciences, Engineering, and Medicine; or the program sponsors. The responsible program officer is

Gwen Chishelm Smith.

Background

State highway departments and transportation agen-
cies have a continuing need to keep abreast of operat-
ing practices and legal elements of specific problems in
highway law. The NCHRP Legal Research Digest and the
Selected Studies in Transportation Law (S5TL) series are
intended to keep departments up-to-date on laws that
will affect their operations.

or duties for transportation agencies sued for alleged
negligence in operation of transportation facilities.
The documents often use language and phrases such as
“hazardous” and “high risk” that have pejorative mean-
ings in the legal system as opposed to more neutral and
objective language. Non-neutral language can increase
the potential for transportation agencies to be deter-
mined to be liable for damages.

This digest presents legal language style and a drafting
euide. The dizest also addresses how to avoid concents

Tort risk exists in all that you do, consider what
you say and how you say it.

Provide facts, Not opinions!
State positive action, versus negative problems.

Consider a person who understand risk reviewing
manual changes, planning documents, etc.

Use NCHRP LRD83



JUST THE FACTS MA’AM!



John Milton, PhD, PE, RSP2IB, PTOE

Director of Transportation Safety, State Safety Engineer
Washington State Department of Transportation
john.milton@wsdot.wa.gov
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