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Tort Basics

The [county] [city] [town] [state] has a duty to 

exercise ordinary care in the [design] [construction] 

[maintenance] [repair] of its public [roads] [streets] 

[sidewalks] to keep them in a reasonably safe 

condition for ordinary travel.
Washington Pattern Jury Instructions—Civil

Washington State Supreme Court Committee on Jury Instructions 

6A Wash. Prac., Wash. Pattern Jury Instr. Civ. WPI 140.01 (6th ed.)
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• What Is Your Duty?



Tort Basics

• Breach of Duty

– Standard of Care

– Notice of Condition

– Unintentional
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The Professional Engineer

• What is reasonable standard of care?

– Following accepted industry practice within constraints (context)

• Relatively similar response to similar situation

• Work within the realm of what is feasible and practical

• Value added proposition

• To take action or not – risk based decision making (GFE)

• Engineering Judgement

– Official definition (looks an awful lot like PE statutes)

– Professional discretion

– Intentional flexibility/latitude baked into our processes

• Right thing, right time, right location, right reasons

• Criteria/Std’s etc…  not a one size fits all
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Dreaded Documentation…But

• Captures your entire design/operations story

• Foundation for future decision making

• Demonstrates practical & logical decision 

making

• Consistency

– Inconsistency can quickly establish a breach

– If a particular document (decision process) is 

missing then there is a gap in telling your 

design story

• Context is critical
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Why Care?

• You Are The One’s Making These Decisions & 

Documenting Them

– Case integrity depends on it

– The right thing(s) for the right reason(s)

– What you say matters

– Minimize the litigation pain

7



What’s Said & 

Written Matters

    

8



THE WORD GAME
GOOD, BAD, DEPENDS
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SAFETY
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POSSIBLE
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PRACTICAL
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SAFEST
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ROAD SAFETY 

AUDIT

    

14



REQUIRED

    

15



What 

does this 

mean?



Back To Why It Matters

• Case Outcomes Rely On

–Facts

–Opinions

–Emotions
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Liability Neutral Language
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“These slopes generate more rockfall than any other 

slopes within the state. Vehicular accidents have already 

occurred, and public outcry over these dangerous 

conditions is prevalent within the community.”



Liability Neutral Language
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These slopes generate more rockfall than any other 

slopes within the state. Vehicular accidents have already 

occurred, and public outcry over these dangerous 

conditions is prevalent within the community. 

The slopes from MPxx to MPxx have documented 

rockfall on the following dates and times. Within the 

same milepost limits there are XX crashes that are 

currently being analyzed for further consideration. 



Comments Out Of Context
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Members of the public were upset because

a school bus had been struck by a truck and claimed that 

the intersection did not have appropriate sight distance. 

The engineer commented that the agency “had lots of 

those dangerous at-grade interchanges” and that the one 

at issue was on a list for potential upgrades. When the 

agency was sued about the accident, those comments 

were identified in the petition.



Comments In Context
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An appropriate response could have been “we have a 

program to improve at-grade intersections, but our budget 

only allows a few intersections to be funded in each budget 

cycle. Therefore, the intersections must be prioritized

by level of need for improvement. Other intersections had 

a higher priority for improvement than the one involved 

here. This intersection will be addressed when projects at 

intersections with higher priorities have been completed.”
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